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How the human right to a healthy environment advances the rights
of disabled people

1. Summary

This briefing makes the case that incorporation of the human right to a healthy
environment advances the rights of disabled people. It recommends that both the
human right to a healthy environment and the United Nations Convention on the
Rights of Persons with Disabilities are incorporated with sufficient ‘teeth’ so that they
work in practice to address systemic discrimination and access to justice on the

environment.

2. Context and definitions

In March 2021, the Scottish Government welcomed recommendations from its
National Taskforce for Human Rights Leadership (the Taskforce) to introduce a new
legal framework which will see new categories of human rights brought into Scots
law.! These rights will be added to the existing human rights that are already
protected in Scotland under the Human Rights Act 1998 and the new United Nations
Convention on the Rights of the Child (Incorporation) (Scotland) Bill. Included in its
recommendations for incorporation are the right to a healthy environment and the
United Nations Convention on the Rights of Persons with Disabilities (CRPD).% In
September 2021, the Scottish Government announced it would consult on a new

Human Rights Bill ‘in the coming year.”?

2.1The human right to a healthy environment
Without a healthy environment, we cannot survive. Globally and here in Scotland, we
are facing a climate emergency,* a sharp decline in biodiversity,> unsafe levels of air
pollution,® and food insecurity.” A healthy environment underpins enjoyment of

other human rights including the right to life itself. The Taskforce’s Report
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recommends that the right to a healthy environment be incorporated ‘with
substantive and procedural elements.”®

The substantive right to a healthy environment would, for the first time, give the
public a legal basis to have a healthy environment as a standalone human right. The
Taskforce’s Report defines the substantive right to a healthy environment as
including the inter-dependent environmental features of, ‘clean air, a safe climate,
access to safe water and adequate sanitation, healthy and sustainably produced
food, non-toxic environments in which to live, work, study and play, and healthy
biodiversity and ecosystems.”® This aligns with the definition given by the UN Special
Rapporteur on human rights and the environment.'° 156 out of 193 United Nations
Member States have already recognised the human right to a healthy environment,**
and there is evidence that the incorporation of the human right to a healthy

environment is associated with improved environmental outcomes.!?

The procedural right to a healthy environment gives citizens powers to be involved in
environmental decision making and hold the government and other actors to account
on policies and laws that affect the environment. It protects three human rights
relating to democratic processes: the right of access to environmental information,
the right to participate in environmental decision-making, and the right of access to
justice and effective remedies in relation to environmental matters. These rights
have already been created by the Aarhus Convention!® which the Scottish
Government is obliged to implement in relation to Scotland’s legal system. However,
since 2014, the Aarhus Convention’s governing institutions have made several
findings — most recently in August 2021 — that Scotland’s legal system is non-
compliant with the Convention due to the excessive costs of taking legal action.* To

find out more, see the Environmental Rights Centre for Scotland’s website and

resources.’®
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2.2 The United Nations Convention on the Rights of Persons with Disabilities

The CRPD and its Optional Protocol were agreed in December 2006 following
decades of work by civil society, disability activists and the United Nations to move
disabled people away from being considered as objects of charity to independent
individuals capable of exercising their rights and making decisions about issues that

affect their lives.

The United Kingdom ratified the CRPD in 2009. Its key provisions include accessibility
(Article 9), the right to life (Article 10), living independently and being included in the
community (Article 19), health (Article 25), access to justice (Article 13) and
participation (Articles 29 and 30). Article 3 of the CRPD sets out the general principles
that underpin all of the rights inherent in activating disabled people’s active
engagement with and participation in society, including: respect for inherent dignity;
individual autonomy (including the freedom to make one’s own choices, and
independence of persons); non-discrimination; full and effective participation and
inclusion in society; respect for difference and acceptance of disabled people as

equal citizens; equality of opportunity and accessibility.®

These general principles reflect the social model of disability: ‘[that] disabled people
have impairments but disability is not an inevitable consequence of having an
impairment, it is created by physical, organisational and attitudinal barriers and these

can be changed and eliminated’ (Barbara Lisicki, 2013).%’

A profound example of systemic discrimination in Scotland is that disabled people are
more likely to live in poverty. In 2018, Scope found that disabled people in Scotland
spent on average £632 a month on excess costs related to living as disabled
(including increased use of heating, special equipment, and care costs).'® These are
the highest excess costs in the UK. Once these costs are fully accounted for, half a

million Scots disabled people and their families are living in poverty, which is 48% of
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the total in Scotland.’® Poverty is compounded by place deprivation. In 2019, 25% of
people living in the least deprived quintile had a limiting longstanding illness,
compared with 46% in the most deprived quintile.?’ In addition, people with a
limiting longstanding illness are less likely to leave school with qualifications,* are
more likely to be unemployed?? or to earn less?® than people with no limiting

longstanding illness.

Disabled people continue to face increased barriers and exclusion in their day-to-day
lives, including feeling unable to influence decisions affecting their local area.?* Full
incorporation of the CRPD in Scotland will help to challenge systemic discrimination

and realise disability rights.

3. The right to a healthy environment: a disability rights issue
In this section we explore how the combination of systemic discrimination and social
exclusion experienced by disabled people manifests in relation to three of the six
features of the substantive right to a healthy environment: a safe climate, healthy
biodiversity and ecosystems, and healthy and sustainably produced food; and in
relation to two of the three features of the procedural right to a healthy

environment: participation in environmental decision making and access to justice.

3.1Disabled people’s experience of a healthy environment (substantive rights):
increased risk of harm and reduced access to benefit
3.1.1  Asafeclimate
In Scotland, climate change is resulting in increased coastal erosion,® rising

temperatures, increased rainfall, and rising sea levels.?®

The UN High Commissioner for Human Rights considers that globally, disabled people
are at a greater risk from the impacts of climate change due to social and economic

factors including poverty, discrimination, and stigma.?’ Extreme weather events
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including the threats of bigger wildfires, longer droughts, and more intense storms
and floods are amplified, with disabled people less likely to be evacuated safely or

have insurance that protects their assets and homes. %

In Scotland, we are increasingly reeling from the impact of one storm to another,
with major clean-up and repair operations.?® It is estimated that around 284,000
homes, businesses and services across Scotland are at risk of flooding from rivers,
surface water and the sea.?° Ground floor and level access properties — most suited
to disabled people with mobility impairments — are particularly vulnerable to
flooding, as are many nursing and residential homes which have been built on flood
plains. Although there is some progress in understanding the social vulnerability to
climate change,?! full inclusion of the needs of disabled people is required to inform

local climate resilience plans.

3.1.2 Healthy biodiversity and ecosystems
In Scotland, 49% of species have declined in the last 25 years, and one in nine species
is at risk of national extinction.3? Scotland’s biodiversity is now more depleted than in
88% of 240 countries and territories across the world.** There is also evidence that
biodiversity loss and climate changing activities increase the risk and frequency of
pandemics,3* which must act as further incentive to reverse the damage to

ecosystems.

Both COVID-19 and the impacts of lockdown have impacted disproportionately on
disabled people and ‘supercharged’ existing inequalities, including access to
greenspace for health and wellbeing.3® The incorporation of both the CRPD and the
right to a healthy environment could help to implement more equitable lockdown
measures and the necessary environmental protections to reduce the risk of future

pandemics.
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3.1.3 Healthy and sustainably produced food
The right to food means that everyone should be able to afford healthy food without
sacrificing any other basic needs such as heating or housing.?’ Yet, many people do
not have the money or resources for daily essentials and even less access to food

which is healthy and sustainable.3®

For disabled people, poverty combined with the impacts of COVID-19 lockdown has
infringed this right further. An April 2020 survey by Inclusion Scotland of over 800
disabled people found that two-thirds (67%) of respondents had problems accessing
food either for themselves or the people that they cared for. In some instances there
was no assistance for disabled people and those with long term health conditions to

shop for food.*°

3.2 Disabled people’s experience of environmental democracy (procedural rights):

eco-ableism and a lack of access to justice

3.2.1 Participation of disabled people in environmental decision-making
The right to participate in environmental decision making is enshrined in Article 6 of
the Aarhus Convention.®° Yet, it can be difficult and intimidating to be involved in
environmental decision-making, particularly within the planning system in Scotland,*!
and barriers to participation are worse for marginalised groups including disabled

people.

The right of disabled people to participate in political and public life is protected by
Article 29 CRPD, which states, ‘parties shall guarantee to persons with disabilities
political rights and the opportunity to enjoy them on an equal basis with others.’?
The Committee on the Rights of Persons with Disabilities has stressed, ‘the effective
and meaningful participation of persons with disabilities, through their

representative organisations, is... at the heart of the Convention.’*®

ERCS is the Environmental Rights Centre for Scotland | Registered Charity No: SC050257 | www.ercs.scot 6


http://www.ercs.scot/

How the human right to a healthy environment advances the rights of disabled people

Inclusion Scotland identifies that many disabled people are concerned about
environmental issues including climate change in Scotland and want to be involved in
action but describe being alienated by ‘eco-ableism’. This is when non-disabled
environmental activists and policy makers fail to recognise that many of the changes

they are advocating for the environment may discriminate against disabled people.
Examples of eco-ableism include:

e ableist approaches to climate change activism, such as blocking roads in ways
that negatively impact on disabled people who rely on taxis or public transport

to travel;

e the initial rush to ban plastic straws when many disabled people need them to

drink;

e low-carbon transport designs which overlook the needs of disabled people,
such as walking/cycling lanes that make access to bus stops more difficult or
remove disabled parking bays, or a push for low emission zones without

support for disabled people who rely on cars;

e recycling initiatives that that do not include providing appropriate support and

information to disabled people.*

Including disabled people in environmental activism, undertaking Equality Impact
Assessments and co-designing urban policy initiatives at the outset will lead to better

decisions for all.*

3.2.2 Access to justice
Access to justice is a basic principle of law which means the ability to go before a low-
cost court or tribunal to challenge laws or decisions taken by public authorities, and

in some cases private actors, which are in breach of human rights and other laws.
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Access to justice is the sharpest tool of accountability in a functioning rule of law and,
often, the availability of it alone is enough to improve compliance with human rights
and other laws. The Taskforce notes, ‘under international human rights law,
remedies and routes to remedy require to be accessible, affordable, timely, and
effective. The element of adequacy of a remedy is mostly concerned with access to
justice, where considerations of accessibility, transparency, legal advice and aid,

timelines, and affordability, are ensured.’*®

Scotland’s legal system across a range of areas has been found to be deficient on
access to justice due to a number of barriers to litigation. These include: poor access
to information about court cases; limitations on standing; short-time limits for taking
cases; prohibitive costs; and lack of access to legal advice and independent

advocacy.”

On disability rights, the right of access to justice is enshrined in Article 13 of the
CRPD. It not only clarifies what access to justice means for disabled people, but also
upholds equal and effective participation at all stages of and in every role within the
justice system as a core element of the right. Yet, Inclusion Scotland has found that

access to justice is not readily available for disabled people.*®

Disabled people still have to ‘fight for rights’ and have difficulties raising actions
under equality law and other legislation to challenge discrimination. A lack of funding
for law centres, reductions in legal aid and cuts to services has worsened access to
justice in recent years. Inclusion Scotland further reports that court buildings are
often inaccessible, and a lack of understanding of accessibility and inclusive

communication within the justice system prevents disabled people from taking part.

Moreover, there is a lack of advocacy and peer support for disabled people which

compounds all of the above. These barriers to access to justice mean that disabled
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people are further disadvantaged if they want to challenge poor environmental

decisions.

On the environment, access to justice is enshrined by detailed provisions within
Article 9 of the Aarhus Convention, which requires ‘access to a review procedure
before a court of law or another independent and impartial body established by
law’#® in a way that is ‘fair, equitable, timely and not prohibitively expensive’.® In
principle, the provisions of the Aarhus Convention can be considered a useful starting
point for access to justice provisions across the whole of the forthcoming human

rights framework,>! and would go some way towards advancing Article 13 CRPD.

Notwithstanding, Scotland’s legal system remains non-compliant with Article 9 of the
Aarhus Convention due to the excessive costs of judicial review proceedings.>?
Furthermore, the environmental sector has identified the need for additional reforms
to ensure affordable and timely access to justice, including the establishment of an
environmental court or tribunal.>® Implementing reforms to address the non-
compliance in the environmental sphere is pressing, and the learning from this
should be applied to other rights to ensure access to justice provisions work across

the forthcoming Human Rights (Scotland) Act.

4. Conclusion and recommendations

This briefing has provided an overview of how substantive environmental problems
in Scotland impact disproportionately on disabled people. More data and genuine
engagement are required to better understand these impacts if we are to secure

everyone’s substantive environmental rights equally.

This briefing has also highlighted shortcomings in procedural rights. In terms of
participation, it is imperative to have socially just responses to our climate and

nature emergencies, which means that disabled people must have an equal seat at
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the decision-making table on environmental matters. Climate change policy needs to
mitigate against adverse impacts on disabled people. To achieve this, it is vital that
Equality and Human Rights Impact Assessments are undertaken and acted upon that

take account of disabled people’s priorities and perspectives.

In terms of access to justice, the strong provisions of the Aarhus Convention could be
used as a basis for access to justice provisions across all new human rights including
disability rights; but, learning from the environmental sphere, further measures need

to be implemented to ensure that access to justice is achieved in practice.

4.1 Recommendations

Incorporation of the human right to a healthy environment and the CRPD has
transformative potential. It could impose a duty on Government to comply with the
rights at all times, and give us the ability to hold the Government to account for
failing to deliver the rights through the credible threat of public interest litigation. For
this to be realised, the rights must be articulated with sufficient ‘teeth’. These teeth

must include as a minimum:

(1) further definition, according to agreed standards, of the substantive elements of
clean air, a safe climate, access to safe water and adequate sanitation, healthy and
sustainably produced food, non-toxic environments in which to live, work, study and

play, and healthy biodiversity and ecosystems;

(2) justiciable rights that are enforceable against state and non-state actors across all

areas of policy;

(3) affordable access to justice, meaning the ability to enforce these rights before a

court or independent tribunal; and

(4) effective remedies.
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As the Scottish Government moves towards consulting on the statutory framework
for a Human Rights (Scotland) Bill, these features should be developed in partnership

with civil society and rights-holders including disabled people.

It will be some years before we have a Human Rights (Scotland) Act. In the
meantime, there are pressing reforms that can be delivered now to further

environmental rights and the rights of disabled people.

About us

e Environmental Rights Centre for Scotland’s vision is for a Scotland where every
person’s right to live in a healthy environment is fully realised. For more

information see www.ercs.scot;

¢ Inclusion Scotland is a national ‘Disabled People’s Organisation’ (DPO) — led by
disabled people. Inclusion Scotland works to achieve positive changes to policy
and practice, so that disabled people are fully included throughout all Scottish
society as equal citizens. For more information see

https://inclusionscotland.org/.

This briefing is published as part of a partnership project between the Human
Rights Consortium Scotland and the Scottish Universities Legal Network on
Europe (SULNE), funded by The Legal Education Foundation.

Human Rights Consortium Scotland « SCIO: SC050099 « www.hrcscotland.org
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